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WATER SERVICES AGREEMENT BETWEEN
BYRON-BETHANY IRRIGATION DISTRICT AND
MOUNTAIN HOUSE COMMUNITY SERVICES DISTRICT

THIS AGREEMENT is made and entered into between Byron-Bethany
Irrigation District operating under and by virtue of Division 11 of
the California Water Code (hereinafter called "BBID"), and the
Mountain House Community Services District organized and existing
-under and pursuant to Title VI, Division 3 of the California
Government Code (hereinafter called "MHCSDY).

NOW, THEREFORE, the undersigned parties agree, for full and
valuable consideration, the receipt of which is hereby acknowledged
as follows:

RECITALS

This agreement is made with reference to the following facts
and conditions which the parties hereto agree are a true and
accurate description of the basis upon which this agreement is
made:

A. WHEREAS, BBID originally claimed water flowing in 01ld
River, at the point where the west bank of 0ld River intersected
the south bank of a branch or channel making south from said 01d
River and designated as "Italian Slough" which water flows extended
to the use of 40,000 miner's inches measured under a 4-inch
pressure and continues to divert said water flows pursuant to a
"Notice of Appropriation of Water" dated May 18, 1914, and executed
by the president and secretary of the then Byron-Bethany Irrigation
Company, predecessor in interest to BBID. A copy of that Notice is
attached to this agreement as Exhibit "A" and made a part hereof:
and

B. WHEREAS, BBID subseguently entered into a contract with
the State of California in 1964 to avoid condemnation proceedings
proposed to eliminate a portion of BBID's S-45 Lateral Canal by
construction and installation of the Intake Channel to the Harvey
0. Banks pumping plant; and

C. WHEREAS, a copy of BBID's agreement with the State of
California altering its original point of diversion pursuant to
Water Code Section 1706 is attached hereto labeled Exhibit #R" and
made a part hereof; and

D. WHEREAS, BBID currently provides water services primarily
for agricultural purposes but is servicing lands within its
boundaries which are susceptible to irrigation but the intent of
which are to be used for residential, domestic and business
purposes pursuant to Water Code Section 20702; and
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E. WHEREAS, Water Code Section 22264 anticipates that
domestic water service may be provided by an -agricultural water
services district; and

F. WHEREAS, BBID proposes to become one of numerous
irrigation districts in California to provide water for domestic,
municipal and industrial purposes as well as agricultural purposes;
and :

G. WHEREAS, BBID has the right to deliver water for
domestic, municipal and industrial purposes pursuant to Water Code
Sections 22075 and 22076 as these functions were taken from Section
15(b) of the California Irrigation District Act which preceded the
California Water Code and expressly provided for distribution of
water for domestic purposes; and

H. WHEREAS, on February 25, 1993, San Joaquin County
approved General Plan Amendment Number GP-92-09 by Resolution 93-
110 which changed 4,667 acres from general agricultural to a
variety of urban land use designations that would enable the
ultimate development of those lands into the Mountain House New
Community; and

I. WHEREAS, BBID agreed to cooperate and supply raw water to
the Mountain House New Community consistent with the terms and
provisions of a letter dated August 18, 1989, a copy of which is
attached hereto as Exhibit "C" and made a part hereof; and

J. WHEREAS, development of the Mountain House New Community
will be phased over an approximate period from 1994 to 2030,
During different periods throughout the phased development there
will be land remaining in agricultural production, land utilizing
water supplies for domestic, municipal and industrial purposes, and
land under development utilizing no water supplies but needing
water availability:; and '

K. WHEREAS, MHCSD proposes to construct necessary facilities
and obtain necessary rights of way subject to the approval and
subsequent transfer of facilities and rights of way to BBID to
divert and convey a raw water supply which will be supplied by BBID
to the Mountain House New Community at MHCSD's water treatment
pPlant facilities and/or raw water storage facilities.

1.0. RECITAILS.

The recitals contained herein are an integral part of this
agreement.

2.0. DEFINITIONS.

. 2.1. Agricultural Use: The use of water primarily in the
production of agricultural crops or livestock including, but not
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limited to, domestic use incidental to such agr1cu1tura1 purposes
and the use of water for livestock.

2.2 Bankhead Aqreement. That agreement dated July 31,
1967, between BBID and Bankhead Enterprises, Inc., granting BBID
the right to utilize Mountain House Creek for irrigation surface
drainage, as well as the burden for maintenance of said creek.

_ 2.3. BBID: 1Including any lands which may hereafter be
included within BBID. :

2.4. BBID Facilities: Conduits, pipes, pumps‘and other
works owned or controlled by BBID and used by BBID to convey water
to or drain water from lands whether inside or outside of BBID.

2.5. BBID Water Supply: Aall water available to or
received by BBID, including pre-1914 riparian and post-1514 water
rights and water available to BBID from any other source.

2.6. Development: Any stage of growth within the
Mountain House Area which growth causes or participates in causing
an alteration in BBID water flows changing the direction or
altering the course of iirigation and/or drainage waters within
BBID lands not situated within the Mountain House Project Area.

2.7. Diversion Agreement: BBID'S right to divert water
from the Harvey O. Banks Intake Channel to the California Aqueduct
pursuant to written Agreement No. 353311 with the State of
California Department of Water Resources dated May 4, 1964.

2.8, MHCSD:r The boundaries and sphere of influence of
which are more particularly shown on the map attached as Exhibit
"D" including any lands which may hereafter be included in MHCSD.

.9. MHCSD Service Facilities: Facilities to be

constructed to provide water service for municipal, industrial and
domestic use to the Mountain House Project Area, including, but not
limited to, pipelines, pumps, water treatment plant and raw water
storage fac111t1es.

L 2.10. Mountain House Project Area: That land included
within San Joaquin County General Plan Amendment Number GP-92-09 as

approved on February 25, 1993, by Resolution 93-110, plus those
incidental areas to be 1nc1uded within the master plan of the
Mountain House Community, the boundaries of which are designated on
a map attached as Exhibit "E". .

2.11. Municipal, Domestic and Industrial Use: The use
of water for other than agricultural use.

2.12. Non=-BBID: Water available to MHCSD from sources
other than BBID water supply, including, but not limited to,
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riparian water rights.

2.13. Pre-1914 Water Right: BBID'S right to water
pursuant to a "Notice of Appropriation of Water" dated May 18, 1914

- and executed by the president and secretary of the Byron-Bethany
Irrigation Company, predecessor in interest to BBID.

2.14. Unallocated Water: BBID water supply which is
available to the Mountain House Project Area pursuant to this
agreement which is not wutilized for agricultural, domestic,
municipal or industrial use.

3.0. WATER SERVICE:

3.1. Quantity of Water: During the term of this
agreement and otherwise to its then certain current rules and

regulations, the provisions of this agreement, and existing
California statutory law set forth in the California Water Code,
BBID shall provide a quantity of water sufficient to provide
treated water service up to and including the same amounts as
historically supplied land provided by BBID within the Mountain
House Project Area. BBID's pre-1914 water right is to the use of
water flowing to the extent of 40,000 miner's inches measured under
a 4~inch pressure but actual use within the Mountain House Project
Area currently within BBID has ranged from 5,900 to 10,100 acre-
feet actually for the period 1976 through 1991, a period considered
representative of historic hydrologic and climate conditions.
Because of the need for a certainty of the right to water in
developing a municipal, domestic and industrial water supply, the
parties hereto have agreed for contracting purposes to utilize the
average annual water conveyed to, distributed and consumed within
the Mountain House Project Area currently within BBID from the
period between 1976 and 1991 which is 9,413 acre-feet per year.
Such water conveyed to, distributed and consumed within the
Mountain House Project Area includes, but is not limited to,
conveyance losses or line losses such as evaporation and seepage.
The water allocated to MHCSD pursuant to this agreement will be
measured at BBID's diversion pumps within the intake facilities
which additional pumping facilities are to be constructed and
conveyed to BBID by MHCSD as described in paragraph 6.1.

3.2. Increased Water Allocation to MHCSD:

3.2.1. Additional Water Use: Should BBID
determine at any time that water in excess of the 9,413 acre-feet
is available within the District to be served and delivered to
MHCSD, MHCSD may be entitled to take any such additional water
which can be put to beneficial use within the Mountain House
Project Area within BBID after first receiving approval and consent
of the District to water service pursuant to the then existing
District rules and regulations and otherwise subject to the terms
and conditions of this agreement.
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.3. Non-Availability of Water: MHCSD has regquested,
received and reviewed the pleadings, papers, .records and other

documents generated in Sacramento County Action No. 282495 and San

Francisco County Action No. 765609 entitled State of california vs.

Byron-Bethany Irrigation Distrijct, et al., which action was filed

on or about June 26, 1979 and was subsequently dismissed in or
about December, 1986. MHCSD is satisfied with their review of the
above materials and agrees to indemnify BBID from any and all
claim, liability, loss, cost or expense incurred or suffered by
MHCSD, their landowners, customers or water users by virtue of the
non-existence or diminished water supplies promised in this

'agreement by the action of the State of California or the United

States Government.

0. ANNEXATIONS.

" BBID agrees to cooperate with MHCSD seeking the annexation of
approximately 638 acres of property within the Mountain House
Project Area without an alternative source of water supply, subject
to the approval and imposition of such terms and conditions as the
Board of Directors of BBID deems appropriate. It is contemplated
by the parties that the landowners of approximately 175 of those
acres will petition BBID immediately for annexation. It is also
contemplated that additional lands which are currently within the
Mountain House Project Area, but not within the boundaries of BBID,
may petition to be annexed into BBID at some time in the future
subject to the approval of BBID's Board of Directors, the
appropriate Local Agency Formation Commission, and the terms and
provisions of this agreement.

5.0. LEVEL OF WATER SFERVICE.

The parties agree that it is their intent to insure that the
existing level of service to BBID's agricultural landowners and
water users shall not be impaired or impeded by the terms and
provisions of this agreement as determined by BBID's Board of
Directors.

6.0. WATER SERVICE FACILITIES.

By this agreement, including any action which may be taken
under the terms and provisions of this agreement, BBID doces not
grant, transfer, or assign to MHCSD any interest in its water
entitlement, water contracts or rights to receive water or any
expectancy to said rights in regard to water or the water supply
held by or anticipated to be held by BBID. MHCSD covenants that it
shall take no action or make any claim that it is directly or
indirectly entitled to any amounts of water which are otherwise
available to BBID except as otherwise provided in the terms and
provisions of this agreement and in this paragraph and its various
subparagraphs. 1In order to take delivery of water from BBID for
municipal, industrial and domestic use, MHCSD shall construct,
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install, and, where indicated, transfer the fdilowing facilities:

6.1. Intake Facjilities: MHCSD will construct a pump
house, pumps and appurtenant facilities within BBID's diversion
easement or a new diversion easement on the Intake Channel pursuant
to the 1964 agreement with the State of California attached hereto
as Exhibit "B". BBID shall select the location of the diversion
easement on the intake channel subject to approval of the
Department of Water Resources. The facilities constructed by MHCSD
will be adjacent to but independent of BBID's existing pumping
facilities. Facilities constructed by MHCSD will divert water into
a raw water conveyance pipeline designed to convey and transmit the
water to MHCSD treatment plant facilities and/or raw water storage
facilities. BBID shall attempt to obtain permission from the
Department of Water Resources for the construction, installation,
transfer and subsequent operation of MHCSD facilities within BBID's
diversion easement, or a new diversion easement, with the State of
California. All facilities constructed by MHCSD pursuant to the
provisions of this subparagraph shall be first approved in writing
by BBID, and MHCSD shall compensate District for all plan check,
inspection and approval services which are contemplated to be
performed by BBID's engineers, CHM Hill, BBID's acceptance of
payment for service perfcrmed is not a warranty or guarantee by
BBID of proper design or proper specifications of materials or
construction. Such payment shall include receiving the consent and
approval of Department of Water Resources for construction,
installation, transfer and subsequent operation of both BBID and
MHCSD facilities set forth herein within BBID's diversion easement
with the State of California. AaAdditionally, upon completion of the
pump house, pumps, appurtenant facilities and conveyance pipeline
described in paragraph- 6.2 below in a manner meeting BBID's
approval, MHCSD shall convey all of said facilities and title
thereto free and clear of all liens, encumbrances and expense to
BBID by such form of conveyance and documents as deemed necessary
by BBID, ‘

6.2. Conveyance Pipeline: MHCSD will construct a water
conveyance pipeline along one of the alternate routes set forth in
the map attached as Exhibit "F" after first receiving written
approval of the alternate route from BBID. MHCSD is not acting as
a contractor, agent, official or representative of BBID in
constructing either the raw water conveyance pipeline or any of the
facilities and appurtenances thereto provided and set forth in
paragraph 6.1. This agreement simply provides for the
construction, installation, ownership and operation of such water
system and facilities. BBID's approval of the route of raw water
conveyance, pipeline, ©punmnps, pumping facilities and other
appurtenances thereto shall not be deemed as a warranty or
guarantee by BBID of proper design and of proper specifications of
materials or construction. BBID specifically relies upon the
design and specifications as prepared or caused to be prepared by
MHCSD as being in accordance with the conditions of the geography
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and as having specific materials and equipméht of the highest
practicable quality and character. -

6.3. Treatment Plant and Raw ﬁater Storage Facilities:

MHCSD will construct a water treatment plant and appurtenant
facilities within the Mountain House Project Area at one of the
alternative locations described on the map attached as Exhibit "F».
Additionally, MHCSD acknowledges that BBID may have a right to
store its pre-1914 water, which may be utilized by MHCSD as an
overall component of its water supply system. MHCSD agrees that it
will provide for storage of raw water as a component of its water
service facilities as required by local, state and federal laws and
regulations. :

6.4. BBID Cooperation: Agrees to cooperate with MHCSD to
obtain approvals which may be required for construction and
operation of water service facilities as set forth in paragraphs
6.0 Through 6.3. BBID shall be indemnified by MHCSD for all costs
incurred for such cooperation. MHCSD shall have the right to
utilize the water service facilities for conveyance of non-BRID
water, pursuant to the terms and provisions of this agreement.

7.0. NON-INTERFERENCE.

MHCSD shall take all steps necessary to protect BBID
facilities during construction, operation, maintenance, repair and
replacement of proposed water service facilities described in
paragraphs 6.0 through 6.3 and shall insure that irrigation and
drainage to all lands within BBID shall be maintained at the level
of service delivered by BBID prior to the execution of this
agreement. Should that level of water service be disturbed by
activities associated with construction, installation, repair or
replacement of water service facilities as determined by BBID's
Board of Directors, MHCSD shall make any necessary arrangements for
water supply and drainage to any lands within BBID which are
severed from remaining lands within BBID by development within the
Mountain House Project Area currently within BBID.

7.1. Drainage Responsibility: As lands within Mountain
House are removed from irrigation and developed for non-
agricultural uses, MHCSD shall assume the responsibility for
drainage of those 1lands in accordance with the law. Upon
assumption of such drainage responsibilities by MHCSD to the
satisfaction of BBID. BBID shall quit claim and/or assign to MHCSD
any and all easements, contracts and other interests in land which
are no longer required to provide drainage services. In that
regard, MHCSD -shall indemnify and hold harmless BBID, its
directors, officers, officials, employees, agents and independent
contractors from any and all liability to any third party, arising
directly or indirectly, from any act or omission or alleged act or
omission arising from the performance or failure to perform any
duty or obligation arising out of or in connection with the
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provision of the drainage obligations set forth in this subsection;
which indemnification includes, but is not 1limited to, all
expenses, attorney fees and other costs. .

7.2.1. ‘Adricultura) Drainage and Mountain House
Creek: BBID agrees to continue to provide agricultural drainage as

required by law, to lands within Mountain House which remain under
agricultural irrigation provided that the Bankhead Agreement shall
be assigned to and become the responsibility of MHCSD as of the
date of execution of this agreement. To the extent that the
development and/or development activities within MHCSD increase the
burden on BBID to maintain the level of drainage services provided
by BBID prior to execution of this agreement, MHCSD shall provide
the additional services required. MHCSD hereby grants to BBID the
right to use Mountain House Creek from Alameda County to Old River,
or an alternate water course as determined mutually by MHCSD and
BBID, for discharge of agricultural drainage water and current
flood flows. MHCSD agrees to reasonably maintain Mountain House
Creek within San Joaquin County as a natural drainage channel as
required for the purposes described herein.

7.3. Waste Water: MHCSD will not utilize treated waste
water for agricultural irrigation purposes within the boundaries of
BBID without the prior written consent of BBID. For purposes of
this subsection, agricultural irrigation shall not ‘include
application of treated waste - water for municipal irrigation,
including, but not limited to, golf courses, municipal landscaping,
median strips, or wetlands maintenance.

~ 8.0. WATER DELIVERY.

Water utilized by MHCSD for municipal, domestic and -industrial
use shall be delivered by BBID through the pumping facilities and
conveyance line identified in paragraphs 6.0 through 6.2 all to be
constructed within BBID's diversion easement acquired and to be
acquired rights of way. Water utilized within the Mountain House
Project Area currently within BBID for agricultural use shall be
delivered through BBID facilities and be subject to the then

current District rules and regulations adopted by BBID pursuant to
Water Code Section 22257.

9.0. ESTABLISHMENT OF RATES AND CHARGES FOR WATER SERVICES.

BBID shall from time to time establish by resolution adopted
by its Board of Directors, such rates, charges and levees
sufficient to provide for the cost of all operation, maintenance,
repairs, water supplies or materials together with reasonable
reserves for operation, maintenance, repair and replacement of
facilities, accounts for depreciation and sinking funds, together
with funds for rehabilitation or expansion of existing pumping and
conveyance facilities and acquisition of further facilities as may
be needed in the determination of BBID to divert water for
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municipal, industrial and domestic uses to MHCSD. Quantities of
water diverted by BBID for the benefit of MHCSD shall be determined
by meters installed on the pumps constructed and installed as
provided in paragraph 6.1 above. All metering and other measuring
devices constructed and installed shall be performed by MHCSD at
their cost subject to the approval of BBID. Non-BBID water which
is diverted through the pumping and conveyance line facilities
shall be subtracted from the total quantity of metered water
delivered to MHCSD provided that if such nonmetered water is owned
by MHCSD and conveyed at MHCSD's request, MHCSD shall pay BBID a
charge for wheeling water through BBID facilities for the benefit
of MHCSD in an amount to be determined at the time of MHCSD's
request for delivery of non-BBID water. '

. 9.1. Standby and/ox Water Availability Charge Pursuant to
Water Code Section 22280: MHCSD shall pay standby and/or water
availability charges to BBID. The initial charge shall be
determined by the Board of Directors based upon 9,413 acre-feet of
water made available to MHCSD for municipal, industrial and
domestic use. The standby charge shall be in the nature of a
charge to the entire Mountain House Project Area within the
boundaries of BBID. The standby and/or water availability charge
shall be determined by BBID's Board of Directors pursuant to its
then current District rules and regulations and paid monthly by
MHCSD with payments due BBID on the first day of each and every
month. The water availability and/or standby charge payment shall
be due BBID thirty (30) days following construction and
installation of the water service facilities including the
conveyance line as described in paragraphs 6.0 through 6.2 herein.
The Mountain House Project Area shall have direct access to the
water service facilities and conveyance 1line described in
paragraphs 6.0 through 6.2 upon completion of construction;
therefore, the pumping facilities and conveyance water line can
provide services from BBID owned, operated, maintained and repaired
facilities which facilities will or may be under permit from the
Department of Public Health of the State of California or a county
department of public health permit provided under the applicable
provisions of the Health and Safety Code of the State of California
or other applicable regulations and licensing facility for the
service of water for human consumption.

10.0. FULL BENEFICIAL USE.

10.1. Water Use: The water supply made available
pursuant to this agreement .may be used in the Mountain House
Project Area currently within BBID for agricultural, domestic,
municipal and/or industrial uses. Additionally, the water supply
made available pursuant to this agreement may be used for any other
purposes set forth below. MHCSD reserves the right to determine
the method of distributing water within the boundaries of MHCSD
provided that such water is not distributed and/or used outside the
boundaries of BBID without first receiving a determination from
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BBID's Board of Directors that such waters are surplus to the needs
of landowners and water users within BBID pursuant to the then
current rules and regulations and applicable provisions of the
California Water Code and/or existing law. MHCSD and BBID shall
mutually determine whether or not any action is required to be
brought by the District or desired in Superior Court or before the
State Water Resources Control Board in order to confirm any change
or expansion in use of the water supplies made available to MHCSD

pursuant to the terms and provisions of this agreement. MHCSD

shall bear all costs of proceeding with any such actions.

10.2. | Phased Development of Mountain House: AMHCSD

and BBID understand and agree that there will be years during the
term of this agreement when the full amount of water allocated to
MHCSD pursuant to this agreement cannot be used within Mountain
House. MHCSD understands that BBID's water rights were acquired
and are operated and utilized for the full benefit of landowners
and water users within the boundaries of BBID and that BBID's Board
of Directors will put MHCSD's unallocated or unused water to
beneficial use in the Board's discretion pursuant to then current
rules and regulations and California law.

11.0. EFFECTIVE DATE.

This agreement shall become effective upon the date of the
signature of the last signing party. It is contemplated that there
may be some delay in time between the signature of BBID and that of
MHCSD; therefore, the execution of this agreement by BBID is
understood to be the extension of an irrevocable offer restricted
to the terms and provisions set forth in this document. The
irrevocable offer extended by BBID is supported by payment of Ten
Thousand Dollars ($10,000.00) cash monies annually as of the date
this agreement was authorized and approved for execution by BBID;
i.e., August 31, 1993, provided that should MHCSD sign this
agreement prior to the expiration of this irrevocable offer; option
mon@es due and payable to BBID shall be prorated over 365 days.
Additionally, should this agreement not be executed by MHCSD on or
before the third anniversary of the authorized signature of BBID;
l1.e., August 31, 1993, then this irrevocable offer to perform by
BBID shall be of no further force and effect regardless of the
slgnature of MHCSD, unless subsequently reinstated or ratifiegd by
BBID. Notwithstanding section 22 of this agreement, the landowners
w%tpin the proposed boundaries of the MHCSD including, but not
limited to, the developer, Trimark Communities, a California
general partnership, shall be third party beneficiaries to this
agreement and shall be entitled to enforce the offer which this
agreement constitutes upon execution by BBID until formation of the
MHCSD or expiration of the offer. Provided further that the
developer, Trimark Communities, owning approximately 1,200 acres of
real property within proposed MHCSD, shall be responsible for
payment of the consideration for the option as provided above. The
standby charge and/or water availability charge described in
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paragraphs ¢ through 9.1.1 shall become effective as described in:
paragraph ‘9.1 above. Prior to that time, service within the entire
Mountain House Project Area currently within BBID shall continue
for agricultural use subject to the then current existing rules and
regulations of BBID, and provisions of Division 11 of the
california Water Code and existing law otherwise subject to the

terms and provisions of this agreement.
12.0. ANNUAL, REPORT.

On or before March 1 of each year, MHCSD shall provide BBID
with a projected annual report which will make a non-binding
estimate of the acreage within MHCSD and within BBID boundaries
which will be in agricultural production, will be in domestic,
industrial or municipal use or for construction or other
developmental purposes. This obligation shall cease upon full
development within MHCSD to domestic, municipal and industrial
uses.

13.0. RECORDS.

BBID shall provide MHCSD with monthly bills for water services
includiny water availability and/or standby charges which shall
reflect water use reports for all lands within MHCSD.

14.0. WINTER WATER RIGHTS.

The parties acknowledge that they believe BBID maintains the
right to divert, convey and distribute water pursuant to pre-1914
water rights previously acquired to MHCSD on an annual basis for
either and/or all water uses including, but not 1limited to,
agricultural, municipal, industrial and domestic. In order to
supplement BBID'S right to divert water from a period determined to
be October to March each year, BBID agrees to pursue an application
for post-1914 appropriative water rights for supplemental water
from the state of California Department of Water Resources, to
coordinate and cooperate with MHCSD and the State of California to
effectuate an exchange agreement and to assist MHCSD in all
reasonable efforts to secure supplemental winter water or confirm
BBID'S existing right to serve pre-1914 water during the period of
October through March annually. MHCSD and BBID shall mutually
determine whether or not any actions are required to be brought by
the District or desired in Superior Court or before the State Water
Resources Control Board in order to confirm any change or expansion
in use of the water supplies made available to MHCSD pursuant to
the terms and provisions of this agreement. MHCSD shall bear all
costs of proceeding with any such actions.

15.0. WATER OUATITY.

The parties acknowledge that the water to be supplied MHCSD by
BBID pursuant to the terms and provisions of this agreement, then
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current District rules and regulations and applicable provisions of
the California Water Code is non-potable. MHCSD assumes all
responsibility for producing a water supply sufficient for
municipal, industrial and/or domestic use and for compliance with
all local, state and federal requirements for the provision of
potable water. BBID does not guarantee in any respect or assume
any responsibility for the chemical, bacterial or other quality of
the raw water made available to MHCSD or its compatibility for
water treatment. '

16.0. ASSESSMENTS.

MHCSD recognizes that property within the Mountain House
Project Area and the boundaries of BBID will remain subject to
existing BBID ad valorem taxes and assessments. MHCSD recognizes
and agrees that future assessments against properties within the
Mountain House Project Area and within the boundaries of BBID will
and do incur, both direct and indirect, benefits from the existence
and supplies of raw water by BBID and those lands will continue to
incur future ad valorem taxes and assessments. MHCSD agrees to
make payment directly to BBID for all assessment of properties
within its boundaries.

17.0. MUNICIPAT,, INDUSTRIAL AND DOMESTIC WATER SUPPLY.

MHCSD shall comply in all respects with local, state and
federal requirements for provision of a domestic, mun1c1pa1 and/or
industrial water supply including, but not limited to, water
treatment, storage and availability. MHCSD shall indemnify and
hold harmless BBID, its directors, officers, officials, employees,
agents and independent contractors from any and all liability to
any third party, arising dlrectly or 1nd1rectly from any act or
omission or alleged act or omission arising from the performance or
failure to perform any duty or obligation arising out of or in
connection with the provision of domestic, municipal and/or
industrial water supply including water treatment, storage and
availability which indemnification includes but is not limited to
all expenses, attorney fees and other costs.

18.0. VALIDATIQON PROVISTONS.,

The parties acknowledge that this agreement and/or any of its
provisions including, but not limited to, the right to store water,
the inclusion and extension of BBID's pre-1914 water rights to
areas of land within the Mountain House Project Area, but not
within BBID, and the provisions of municipal, industrial, and
domestic water supplies within the boundaries of BBID, may be
subject to a validation action to be brought by the District.
MHCSD agrees to bear all costs associated with such validation
action if it is mutually determined to pursue such an action.
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19.0. RESPONSIBILITY OF CONVEYING, - TRANSMITTING AND
DISTRIBUTING WATER. .

BBID shall be responsible for the conveyance, transmission and
distribution of water to the MHCSD treatment plant as described in
paragraphs 6.0 through 6.2 set forth herein. '

20.0. INDEMNIFICATION.

- BBID and MHCSD each agree to indemnify the other and save the
other free and harmless of and from any and all liability, damage,
- loss, cost, or expense incurred or suffered by the other, by reason
of damage to the property of the other or injury to any other
person or property arising out of its own conduct, acts, omissions,
or faults, in connection with any matter related to this agreement
except as otherwise set forth herein.

21.0. RELATIONSHIP OF PARTIES.

Nothing contained in this agreement shall be deemed or
construed by the parties or by any third party to create the
relationship of principal and agent, a partnership, joint venture,
nr of any other association between the parties.

22.0. NO_RIGHT IN THIRD PARTIES.

Nothing in this agreement, express or implied, is intended to
confer any rights or remedies under or by reason of this agreement
on any third party, nor is anything in this agreement intended to
relieve or discharge the obligation or liability of any third party
to any party in this agreement, nor shall any provision in this
agreement give any third party any right of subrogation or action
over or against any party to this agreement.

23.0. SPECIFIC PERFORMANCE.

By reason of the specialized nature of the water service to be
rendered, and for the further reason that the extent of any damage
caused to any party by reason of any breach of this agreement may
be extremely difficult to determine, it is agreed by the parties
hereto that an action for damages is an inadequate remedy for any
breach, and that specific performance, without precluding any other
remedy available in equity or at law, will be necessary to furnish
any party hereto with an adequate remedy for the breach by any
other party hereto of any covenant or obligation for the benefit of
the aggrieved party.

24.0. ASSIGNMENT. The terms and provisions of this
agreement taken independently or within the entirety of the
agreement shall not be assigned or transferred by MHCSD without
first receiving the written consent of BBID provided that BBID
shall not unreasonably withhold such consent.

-13~



25.0. SEVERABILITY.

If any term, provision, covenant, or condition of this
agreement is held by a court of competent jurisdiction to be
invalid, void, or unenforceable, the remainder of the provisions
shall remain in full force and effect and shall in no way be
effected, impaired or invalidated.

1 26.0. ENTIRE AGREEMENT.

This agreement is full and entire and may not be altered
except by a writing executed by the parties hereto. The parties
agree that there are no warranties, either express or implied, no
covenants or promises or expectations other than those contained
within as set forth in writing in this agreement, and that this
agreement is full and entire.

27.0. AMENDMENT .

This agreement may be amended only by a written instrument
duly executed by the parties.

28.0. WAIVER.

'The waiver or failure to declare a breach as a result of the
violation of any term of this agreement shall not constitute a
waiver of that term or condition and shall not provide the basis
for a claim of estoppel.

29.0. ADDITIONAL DOCUMENTS.

Each party agrees to make, execute, and deliver any and all
documents and to join in any application or action reasonably
required to implement this agreement.

30.0. HOTICES.

Any notice, demand, or request provided for in this agreement
shall be in writing, and shall be deemed properly served, given, or
made if delivered in person or if sent by registered or certified
mail, postage prepaid, to the person specified below:

BBID: Byron-Bethany Irrigation District
3944 Main Street
P.O. Box 273
Byron, CA 94514

MHCSD: Mountain House Community Services District

-14-



31.0. TE
This agreement shall become effective on the date first above
written and shall remain in effect in perpetuity.

32.0.. ARBITRATION.

In the event of a dispute between the parties as to any right,
alleged right, obligation or "alleged obligation under this
agreement, the parties shall make a good faith effort to resolve
the dispute:. 1In the event that a resolution of the dispute cannot
be reached -despite these efforts, either party may declare an
impasse and its intent to submit the matter to arbitration as
provided in this section. Notice of such impasse shall be given in
writing to the other and shall include a description of the
disputed issue or issues, a description of the possible solutions
or resolutions to the dispute and the course of action or solution
advocated by the party declaring the impasse.

32.1. Impasse Notice: The party receiving the notice
of impasse described in paragraph 32.0 shall respond in writing
within twenty-one (21) days. Said response shall contain that
party's responsée to the issues raised and the responding party's
proposed resolution to the impasse. The parties shall then meet
within ten (10) days and attempt to resolve the impasse.

o 32.2. . Arbitrator Selection: In the event that the
impasse is not resolved, the partles shall jointly appeoint a
mutually agreeable arbltrator who is a licensed civil engineer with
experience and expertise in the area in dlspute. The arbitrator
shall be selected within thirty (30) days and in the event that the
parties cannot do so, application may be made, by either or both
parties, to the Contra Costa County Superior Court to app01nt an
arbitrator meeting these qualifications.

32.3. Powers of Arbitrator: The arbitrator appointed
pursuant to paragraph 32.2 shall set a date within thlrty (30) days
of his app01ntment to meet with the parties and review all aspects
of- the issue in contention. The arbitrator shall receive and
consider any documents or other written evidence submitted by the
parties together with any oral presentation of information by
either or both of the partles. The arbitrator shall be entitled to
conduct his own inquiry into the facts of the dispute or require
further information of either or both of the parties. The
arbitrator shall render his decision in writing within ten (10)

days of receipt of all information he deems necessary to his
decision.

32.4, Determination: The arbitrator's determination
may provide for mechanisms of enforcement and terms of compliance.
The arbitrator may direct the preparation, execution, and
recordation of any agreement, or conveyance resulting from his
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determination. The arbitrator may determine issues involving
adjustment of contractual obligations ©based on changed
circumstances and appropriate limits of insurance coverage. The
arbitrator may award to the prevailing party attorney fees, expert
and consultant fees and costs reasonably incurred in pursuing the
arbitration or may divide such fees and costs between the parties.
Unless appealed, as set forth in paragraph 32.5 below, the
arbitrator's decision shall be binding and enforceable against the
parties.

32.5. contest of Award: ~If either party to the
arbitration wishes to contest the decision of the arbitrator, that
party may do so, only under the following conditions:

5. The notice of intent to appeal the arbitration
decision must be made within thirty (30) days of receipt of that
decision.

b. The party seeking to appeal the decision shall
pay for all costs of the appeal including any experts, consultants
or other expenses deemed necessary by the appellate panel.

c. The party seeking the appeal shall abide by the
original arbitration decision including all payments required
thereunder, unless doing so would create an irrevocable situation
or condition making further arbitration mocot. In this case, the
party seeking appeal shall pay any money awarded by the arbitrator
and abide by as much of the decision as possible without creating
an irrevocable condition.

32.6. Appeal: The appeal of an arbitration decision
shall be made to a panel con51st1ng of three (3) arbitrators. Each
arbitrator shall be a civil engineer licensed in california. The
arbitrator who made the decision being appealed shall not be a
member of the panel. Each party to the dispute shall appoint one
(1) arbitrator to the panel who shall then appeoint a third
arbitrator mutually agreeable to them. Each party shall app01nt
its arbitrator within thirty (30) days of initiation of the notice
of appeal. The two (2) arbitrators shall then make their
appointment of the third arbitrator within twenty (20) days of the

date on which the last arbitrator was appointed by a party. If the

two (2) members of the arbitration panel are unable to agree on the
selection of the third member, the parties may apply to the
Superlor Court of Contra Costa County to appoint that arbitrator.

32.7. Powers of Arbitration Panel: The arbitration
panel shall have the rlght to consult with the original arbitrator,
conduct its own inquiry into the facts of the dispute or require
further information of either or both of the parties. The panel
shall have the right to employ consultants or other experts to
assist in renderlng its determination. The panel shall render its
decision in writing within ten (10) days of receipt of all

-16-



information it deems necessary to its decision.

32.8. Final Decision: The decision of the

arbitration panel shall be final and binding upon the parties and
shall be implemented in accordance with any provisions contained in
the arbitration determination. The parties waive the right to
commence any court proceeding involving any issue which is subject
to arbitration, except as may be necessary to enforce any final
decision of arbitration. In the event court proceedings are
necessary to enforce any decision of the arbitrator, the court may
award reasonable attorney fees and costs incurred in connectiocon

with said action upon a finding that said action was reascnably
necessary to enforce or accomplish the arbitration determination.

"WBBIDV ,
BYRON-BETHANY IRRIGATION DISTRICT

Authorized and approved
for signature on August 31,

1963:
~
Datedq: £~ 7— 23 By: /

, Director and
President

Authorized and approved
for signature on August 31,
1993:

Dated: Q-n-43 By: \M&\ ﬁomﬂﬁﬂf
BETTY C?ﬁF;LLI, SFcretary

“WMHCSD! :
MOUNTAIN HOUSE COMMUNITY SERVICES
DISTRICT
Authorized and approved
for signature on
Dated: By:
President
Authorized and approved
for signature on
Dated: By:
Secretary
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Wi 7 . BOTICE OF AFPROPRIATION OF WATIN. e

. s NOTICE IS5 KFMFRY:GIVEN, thet BYRON-BETHANY IRRIGATION COMPANY, .
o curperstion orgenined znd existing under and by virtue of the laws
of the State of Colifernia, end hnving ite principal plsce of buelnesd
in Contre Coste County, State afouresnid, does hereby claim the
water flowing in N1d Fiver, et the point where the West bhank of suld
01d River interasects the South bank of the branch or chennel making''
KELN South frum ssid Old River and designatod as "ITALIAN SIOUGH", and-

- which paild point ie nenr to the center of Santiun Saven (7), Town- .

~ .- - ship One (1) Scuth, Ronge Fcur (4) Fest Mount Diahlo ggaa and_Marz-ﬁ,v

FRYMC T {dian-dn eaid Contrs Costa County. o -, = i

Thet raid corperation.¢leime and intends to uge the water
- there flowing to the extent cf 40,000 {nches messured under a four-
inch pressure, . : :

. ‘. That the purpoee for which szid corporution cleims Bsid water -
. *i® to furnish weter tv fte shareholders for irrigation and domestie.
o rurposes, end the place vwhere 1t is intended to use said water is upon
the lands lying {n the Eauntarly portiene of Contre Costa end Aluwmeda
Counties snd the Southwerterly porticn of Sen Jouguin County,

R

- . That the mesns bty which it is intended to divert gnid water and -
“-the Blze of the diverling sgency 1is as follows: ) L
. . FIRST, through and slong Italien Slough Sc¢utherly for about
two miles to & point on the Suutherly ‘Section line of Sectivn 13, '
. in Townrehip Ono South, Range Thrae Esst...Mount Diablo Bsse end Ner- . .
1dien, ‘and distant therecn 1450 feet Westerly from the Southeast . "
=7 . corner of said Sectlon 13, and which daid Italien Slvughis shout |
‘1. 7.200:fdet wide and 8 feet deep at its confluence with said 0ld River.) -
LT Thenge Westerly through &nd &long sn artificial ghunhél 200w~ .
' Toet wide and 8 feet deep, now exirting, 3350 fect to w point 480
feet Eant cof the Soulhwest corner of Arid Sectivn 17, .

SFCOND; thence Seutheasnterly 3600 feet through and alcng on

-artificia) earn) cor chanrel rew extsting, to the peint ¢f intersec-
tion of sald caned vith a eveck known ne Bruns Crrek and the Seggre-
gation line, &nd which s&aid peint 1s 4n the Scuthwest quarter of
Section 24, Townohip Ono South, Range Three Esst Mount Dieble Base .
and Meridian, said artificlsl) chonnel or cencl which is ahout 25 .-
feet wide ond 6 fect deep to he enlarged to 46 foet wide at ihe top,
30.feet wide st the bettem and 8 fect deep,

-3 TIOIRD; thence through and 4y &% cans) or chunnel 50 feetf wide

8t the tep, 0. fect wide #t the toutiom end ebeut 10 feet deep to be ,
ed.. cuby end fellowing Soutdwesterly up snd along said Bruns Creck 2600
wag v . Tedl to.d.point near the Soutlwest corner of the Seuthwest quarter:..

3 L

.”_ggiﬂﬁgﬁc;;onig4;_and at such last namoed point by:pumps:snd.othef, .
,%ﬁ%bﬁ #%ﬁﬁﬁ%ﬁﬁﬁfapgliance to 1ift the watsrzinto sévcﬁhi;ﬂiﬁﬁﬁﬁﬁ&ﬁf?*wir
_ uﬁé‘h%‘s,n B Ehdr, dofiveyorsror. d'is tr by tlon'.to the ingin-...'-aaa:ib,tiﬁ'ri:.ﬁgm,m.

; R gt e

S S Ut A Anan b - L AR R Cifaa R b s e R
st IR 'i;’xg:..!éq;z ‘:?@gm : vedjacent lands,.. JW&ML‘CR‘%"&!&%{&: L_;,\-’;-_._;;;t,% 2
SRR e e T - SR gl el il Y Rty
“‘E%@W TNESS:WHEREOF, said corporatighﬁhéj coused:iteich -

i=

ﬁ'_ §§5$§H7héﬁéﬁhﬁ6,aubscribéd by ite Président, %h&fiﬁﬁ?i'1“

: rﬁ’-éﬁﬁﬁﬁﬁﬁﬁtﬁ 8ffixad by its Secretéry, the -
a b CEN e f -,
g B ] e 1924, :
f’{f‘i il X . ‘»‘\’:.;f:“ . . S 'l : o :.‘." F o
32;,;1 G Wi, Nz BYRON-BETHANY IRRIGATION COMPANY. .. M.
NS T i S e T
0 Lot eldzPresiaant |,
F g

ff'-'Secretaf§;.

R S N1 A EXhihi.t.“ ,::7-7
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', EXhibit “A‘”_

cwmr err e g n e

- _S|u.lu _o[.Culiforn'u‘.-_.__.'.{?;—-—-

counry or.GOntra.Caste 3 .

K

On uﬁ-........I..S.I}.h.u, ol......](&)’_... covereeeees 100 LIE year wne thossaml, sile lundred und..F.'ouI.ttgn....A. D, *

. . . Y

. betore me.,.... Alfred L. BQV.O.... rbenseeins sieee 3 Ny Poblio in nnd for said County, pervunally appeared S
- me v ey

raeenenes JEolney..Taylor..... v known to me;to be ﬂu__kj

-

President, :-ud........B.-.B._-.HD.U.H ton.... [P 777 1P T 3 111 n:u: 'l';h.t‘lh

. .

!

e T

e nes Seeretary ul e Corpeenlion thul esccnted the within In-l.rumcrll.:."';

known te me v be the persans who executed the whihin instrument v behatf of the cor- ¥

cation execuied Lhe same, -

poration within aanieed, undackoowledged to melhal sug

4mrervbrrargse ot
T Lt e are o
. P A A

2, Lt

Biaie of Callforuia ';;'-*:‘S
I -
B Loty

i P N me t mrbete e ——— ——
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.2 Exhibit “A”

AFFIDAVIT OF POSTING OF WOTICE OF Apgﬁqgﬁg' o
OF WATER. . oo eyl
i 5 i,

o
Tk

' -.t'!:g ?-":'. s
ARG ;
'éﬁ%&Q'? T
S L ay ML LR oo AT P
[ ot e, L — - L OWET e IR RO
SHE S R II ERE ]
gﬁfj?%; Poing ‘duly eworn,deposes and- mys: RN
i e Y Hhees . : R o e d
{Hﬁﬁél.v‘ C That on May 18th, 1914 he posted o full, trus end ‘
ST ‘3_' correct copy of the attsched "NOTICH OF APPROPRIATION OF WATER™-

6t the point whore the Weut buni of 01d River interpects the
South bunk ¢f the branch uvr clwunnel waking South from said .
0ld River, snd designated uw "[lulian S8luugh', wnd which said
point where said notlce was pusted is near to the center of -
Section 7, Township One South, Runge 4 Eapt Mount Diablo Buse .
and Meridian, i{n cuntrs Ccsta Cuunty, Stete of Colifornis,”  °
by thnen und there alfizing @nd l'sstening such copy of Buid
"Netice of Appropriatiun of Water® to and upon & boerd Tirmly
fixed in the ground at ssid wbeve designated point; - T
That on Mzy 16Ln, 1914, he pusted u full, true snd .
correct cupy of the atltached "NOLICE OF APPROPRIATION OF VATER"
T ot the peint of intersectlon of the Esnt bank of "Italtlgn™"— "
Slough™ at its termlnus with the Fastern extremity of ‘the cen
- South embuankwent of en srtificis)l cunsl or channel 200:.feet :'. i
U s I 1 extending Westorly &s the Soutaerly section line..ofu tiwa:
Sl Section 13 in Township One Soutnq, Range 5 Eust Mount Diseblo e
Base wnd Meridian, in Contra Costa Ceunty, State of "California,-:"
Jh and which point {e distant on such section line 1450:feet;:. f
PRI Westerly therecon from the Svutheast curner of seid Segtion 130
DAY ~ by then and there 8ffixing &nd fustening such copy of gald: 3ty .
"Notice of Appropristion of Watep® to und upon & board: fi{rmly. .’
flxed in the ground at sajid laut tbuve deslignated poiqy“" -

TEy

That on May 18th, 1914, hs pusted & full, true’snd,~" "
correct copy of the attsched "NOTICK OF APPROPRIATIOH*OF;WATERH¢§§
at the point of fntersection of the South bank of.'thp cansl or
clhannel 200 feet wide running East and Weut .on "the Sou'therly: o
section 1ine of Section 13, Township One Squth, Rengo !3'.Bast, .
Mount Diublo Bese snd Meridian, in Contra Cousta County,*State
of Califurnia, with the East bunk of the cunsl ¢r chénhdl 25

- feat wide extending Svutheauterly,ix the gatid puint:-of ipnter-. .. .
. section being 480 feat Eugt vl the Southwest corner onnaid*3“uL
‘ ~ Sectlon 13, by then and there wlflixing and Tusteningauoh copy :-i:

~-0f said "Notice of Appropriution of Water" to &nd upon-a board v
- Tirmly fixed in the ground at -said last sve designitedipoint, -
} ) Mg, v e

_fq;?i:::t  : . "Tuf"izrq':. B (59 n&?hyg¢£y

-

Cun;ra Cos

LY

_'. Hy ﬂomnalslfgn_'f.gpl;&s Yopl, 18, 1y1§
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ATTORNEYS AT LAW
1§01 BIAD STREET AT QAK STREET

P O. 80X 1879
OROVILLE, CALIFORNIA 93945

TELEPHONE (914) $33-2085

—

T N - T T N

l—ll—ll—‘._.H
N A& W R o~ o

16
17
18

19,

20
21
22
23
24

25

26
27
28

PROOF OF SFRVICE'BY MAIL ( C.C.P. 10 v, 20 5 ® [ [ 41 »
OF SPR b 20%xhibit “A

I, declare tnat: -- -

I am employed in the County of Butte, State of California.

I am over the age of eighteen years and not a party to the within

cause; my business address is: 168l Bird Street, P. O. Box 1679,

Oroville, California 95965.

On  April B, 1983 , I served the within

ANSWERS TO INTERROGATORIES [FIRST SET)

on the interested parties in said

cause, by placing a true copy thereof'enclosea in a sealed
envelope with postage thereon fully prepaid, in the United States

mail at Oroville, Butte County, California, addressed as follows:. -

See attached list.

s

Bl e
»

I declare under penalty of perjury under the laws of the -

State of California that the foregoing is true and correct, and-

that this declaration was executed on _Apri) B, 1983 St

o fen H@&L\ .

" KAREN HODEL

at Oroville, California.

BT

Exhibit A »
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BOX 1679

B 0.
OROVILLE, CALIFORNIA 05965

ATTORNEYS AT LAW
{168) DIAD STRECT AT OAK STHRCUT
TELEPMONE (916) 5332885

lhd'

o
o

11
12
13
14
15
16
17
18
19
20

2 ln

22
23
24
25
26
27
28

W ® N ;T B W N

A CéUNSEL MAILING LIST

Exhibit “A”

"Robert ‘W. James, Acting Chief Counsel

Russell R. Kletzing, Assistant Chief Counsel

Marcia J. Steinberg, Attorney

Jennifer F. Jennings, Attorney
Department of Water Resources

1416 Ninth Street

Sacramento, California 95814

South Delta Water Agency,

and individual defendants
¢/0 Wilson and Hoslett
Atteorneys at Law

504 Bank of Stockton Building
311 ‘East Main Street
Stockton, CA 95202

Central Delta Water ARgency
c/o Zuckerman & Hartman
146 West Weber Avenue
Stockton, CA 95202

Central Delta Water Agency,
and individual defendants
Nomellini & Grilli

235 East Weber Avenue
Stockton, CA 95201 .

Contra Costa County Water Agency
c¢/o Cressey H. Nakagawa

Hearst Building (Suite 1200)
Third & Market Streets

San Francisco, CA 94103

PP [T

Clerk, Department #3
Superior Court
City and County of
San Francisco
City Hall
San Francisco, CA 94102

Union Properties, Inc.

c/o Walter M. Gleason
Hearst Building (Suite 1200)
Third & Market Streets

San Francisco, CA 94103

Clerk
Superior Court
City and County of
San Francisco
City Hall
San Francisco, CA 94102

John B. Clausen, County Counsel

Edward' V. Lane, Jr., Deputy
County Counsel
County of Contra. Costa
Administration Building
Sth Floor
Martinez, CA 94553

Twhikaat AP
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12

13

14

15

16
17
18
19
20
21
. 22
23
24
25

26

5,
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) ¢ v Exhibit A
VERIFICATION (Standard) CCP 446, 2015.5

| declare thai:

famthe ... N e inthe above enlilled aclion; | have read the laregoing

ANSWERS TO INTERROGATORIES {(FIRST SET)

and know the conlents Ihereol: the same is true ol my own knowledge, except as 10 those matlers which are therein s1aled upon
my information or beliel, and as 1o (hose maiters | believe il lo be true, :

1 dectare under penalty of pedjury under the laws of the Slate of Calitornia thal the loregoing is true and correct and that this veriti-
cation was executed on

April 1983 B Byron ... . Calilornla,
IDATE! rLACE)
""""""""" ITYrE OR PRINT wAME T SIGNATURE

PROOF OF SERVICE BY MAIL (CCP 10133, 2015.5)

| declare that:

lam (a residenl ol / empioyed i) e CounLY OF L. oot iie ettt . California,
ICOUNTY WHERE MAILING QCCURRED!
tam gver the age of eignteen years and agl 2 party 10 the within cause: my (business /residence) address Is..................
L dserved e within .. ... ... vttt it i s i
IDATE}
............................................. 1Ly L

in said cause, by placing a Irue copy incseol enclosed in a seaied envelope with postage thereon fully prepald, In the United States

1T addressed as foliows:

I declare under penalty 9! perjury under the laws of the State of Calilornia that the foregaing is true and correct, and that this dec-
laralion was executed £+

e e e L , California.
10ATE) IPLACE!

ITYPE OR PRINT NAME) SIGHNATURE

SARON PRCSS FORM NO 31
REY AUGUST 1pe

P ]
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AGREEMENT BETWEEN
BYRON~BETHANY IRRIGATION DISTRICT
AND THE
STATE OF CALIFORNIA
DEPARTMENT OF WATER RESOURCES

THIS AGREEMENT, made and entered into by and between the
BYRON-BETHANY IRRIGATION DISTRICT, hereibafter referred to as the
"District," and the STATE OF CALIFORNIA acting by and through its
Department of Water Resources, hereinafter referred to as the
"State;"

WITNESSETH:
WHEREAS, the State proposes to construct, as a part of

state water development operations an intake channel in the vicinity

-, of Byron; and

WHEREAS, said intake channel will cross District's Si5 -
lateral canal and destroy a portion of said canal; and

WHEREAS, the District desires to relocate its pumping
facllities to said intake channel in lieu of accepting a flume wﬁich
the State has proposed to construct, at no cost to the District,
to replace the ﬁortion of said 845 lateral canal which will be
destroyed by the intake channel;

NOW, THEREFORE, 1t 1s mutually agreed as follows:

1. In lileu of constructing a flume for Distriet and in
exchange for thét portion of District's SU45 canal which will be
" destroyed by State's intake channel, State will pay to the District
the sum of $120,000. Such payment to District shall be made as
-oon after execution of this agreement as State‘s.fiscal procedure

will permit and shall relieve State of any obligation to provide

EXHIBIT. ZBY PG 1 _OF_S_ EXhibli “Bw



Exhikit “R»
any temporary or permanent facilities or permissions relating to
District's Si45 canal other than the permanent and perpetual ease- j}
ment required for Distrilct's pumping plants on the intake channel
as provided for herein and permission for the construction and
tgmporary use of a bypass canal and siphon fécilities as hereinafter
described.
2. Upon execution of this-aéreement, State grants to
District permissién to construct, operate and maintain a temporary
bypass canal substantially as shown on State's Drawing No. 151-1-H-2§,
attached hereto, marked Exhibit "A" and by this reference made a
part hereof. Said constructlion, operation and maintenance shall be -,
performed by and at the expense of Listrict and District agrees to
terminate use of said temporary canal and make it avallable to State,
at no cost to State, not later than November 1, 1965, so that State '9
may complete excavatlon and construction of State's intake channel. o
3. State will make District's temporary siphon and perma-
nent pump sites, located as shown on Byron-Bethany Irrigation Dis-
trict Drawing No. W26.,06-1 attached hereto, marked Exhibit "B" and
by thls reference made a part hereof, available to District, with-
out cost to District and without any preparation redquired solely
for District's purposes, as soon as reasonably possible, but in no
event later than December 1, 1965, Upon the availability of such
sites, District may proceed with the construction and operation of
District's propose@ temporary siphon system. All construction,
operation and maintenance of such siphon system shall be performed
by and at the expense of District. Additionally, District may pro-
ceed with the construction of its contemplated permanent pumping

1tpn | e 9’
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Exhibit “B»
facllities, such construction to be by and at the expense of District,
District shall not, however, undertake any coﬁstruction untlil it has
submitted its-plans and specifications to State and has obtained
State's approval thereof. State shall not unreasonably withhold
or delay such approval. District will, not later than November 1,
1966, complete any of its work which would interfere with the flow
of water in the intake channel, put shafl not divert water from
sald channel prior to March 1, 1968, District will, prior to Sep- -
tember 1, 1968, remove its temporary siphon from State's intake
channel, such removal to be at District'!s sole cost and expense..

4, The relocation of District's pumping plants and points
of diversion to the location shown on Exhibit "B" is being made
pursuant to Sectior 1706 of the Water Code of the State of California
and State hereby consents to said change in points of diversion to
said locations, but to no other, It is further understood that
District's rights to quantity and quality of water may or may not
be undetermined at the present time. Nothing contained in this
agreement nor in State's consent to change in District's points of
diversion shall elther enlarge or restrict District's presenﬁ water
rights., No charge shall hereafter be made by State to District for
water pumped by District solely by reason of District's pumping from
State's intake channel, irrespective of the. source of water in said
channel.

5. State and District, their agents, contractors and
suppliers, shall cooperate with and shall not unreasonably restrict
or interfere with the operations of each other's contractors working

in the general area.

Exhibit “B”



. | Exhibit “B”
' 6. District, in the performance of its work contemplated
herein, is acting on its own behalf and not aé_the agent, employer
or contractor of State. State assumes no liabiiity other than that:
expressly provided for herein for the actions of District in the
performance of such work.

7. State hereby consents to Fhe permanent and perpetual
use by District, without cost, of Stateus facilities and of that
portion of its right of way required for the construction, operation
and maintenance of District's permanent facilities as provided for
herein and located as shown on Exhibit "B" attached hereto, together
with the right to use Sfate's operating roads for access purposes.

8. Within 30 days following payment to District by State
as provided for in paragraph 1 of this agreement, District wlll
convey to State all of District's right, title and interest in that
portion of its present easement, lying within State's 1ntake channe '9
which will no longer be occupiled by District's S45 canal or Dis- 4
trict's pérmanent facilities. _

g, District reserves the right, at District's sole cost,
expense and responsibility and as long as it does not 1nteffere
with State's facilities or conflict with any of the provisions of
thls agreement, to revert back at any time to 1ts.original-pumping
site and points of diversion. Such reversion shall not reconstitute
the District's right of way across State's intake channel.

10, The waiver of a breach of any of the provisions of
this agreement shall not be deemed to be a wailver of any other

provisions hereof, or of a subsequent breach of such provisions,

i
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IN WITNESS WHEREOF, the parties hereto have executed

(fu this agreement as of the 7 day of ;75%14;7L ,

1964,

BYRON-BETHANY IRRIGATION DISTRICT

A |
-y ’ "‘ ) ) T "_""___“ ) -
";:purln:nl of Gen=ral farvies BYP : ]{é '/1(:_] ?L ‘—a) /it‘f(bi /;’/t
residen oard o rectors
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Secretary
BY .
y Dire
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Approved as to legal STATE OF CALIFORNIA
form and sufficiency: Department of Water Resources
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Exhibit “C*"
BYRON-BETHANY IRRIGATION DISTRICT

3944 MAINSTREET (415 534-3534 .

OFFICERS P.0.BOX 273, BYRON, CALIFORNIA 94514 JOHN J. CARVALKG

JONM J. CARYALHO - PRESIDENT D'RECTOR DIVISION NO 3
LO1S STORNETTA OE:ALD E T:RN/

ECRETARY!/ TQR/TREASURER CIRECTOR DIVISION.,

SECRETARY/COLLECTOR/TREASY RUTH BANTOS ' -~

LORETTA BORQGES - ASSESSOR
FRED K. SPECHT « MANAGER
MINABIAN, MINASIAN, MINASIAN
SPRUANCE, BABER, MEITH & $OARES
ATTORNEYE
CHyM HILL . ENGINEERS

DIRECTOR DMISION NO. 2
CHARLES M. UZNAY
CIHECTOR DIVISION NO, 4
WILLIAM G, RAYHER
CIRECTOR OIVISION NO. &

REQULAR MEETING WELD ON SECOND TURIDAY QF EAGH MONTH

August 18, 1989

Mr. William W, Johnson
Managing Partner

TRIMARK COMMUNITIES

3120 Tracy Blvd., Suite C
Tracy, California 95376

Dear Mr. Johnsen:

We are pleased that you have contacted our district regarding
water service for your prospective planned community development
consisting of approximately 6,240 acres, with approximately 5,000
acres now residing within District boundaries. Our irrigation
district was formed in the early 1900's and is a non-profit
governmental agency, operating under and by virtue of Division 1l
of the Californiz Water Code. It is operated for the full benefit -
of the lands and people within its boundaries. At present, we do 9
not deliver water for domestic use, although we do have this power
pursuant to Sections 22075 and 22076 of Division 11 of the
California Water Code.

Our district contains approximately 12,000 to 15,000 irrigable
acres, with approximately 17,500 total acres within its boundaries,
including approximately 5,000 acres of the Mountain House Community
Project, which we understand is proposed for development by Trimark
Cormunities. We are willing to cooperate with you in the develop-
ment of a water supply for your Mountain House Community Project,
subject to the district's rules and regulations which are in effect
and as may be amended by the board of directors from time to time.
The rules and regulations are adopted pursuant to Water Code Section
22257 and currently govern the operation, maintenance, repair and
replacement of our existing district distribution facilities.

To the extent land within the district boundaries is taken out of
agricultural use due to this urban development plan by Trimark
Cormunities, the district shall in accordance with California law,
make every effort to put water previously designaced for agricul-
tural use to municipal, domestic, or industrial use in accordance
with current district rules and regulations. To the extent that
approximately 1,240 acres within Trimark lie cutside of district
boundaries, we would propose that at some future time consistent
with Triwark's development and this district's water service to
tnose portiecns of Trimark's project within our boundaries, that
such acreage be considered for annexation to the district. We

ExHigiT."C” Pl o 2
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Mr, William W, Johnson '

Trimark Communities Page 2 - August 18, 1989

also plan to continue fully developing the beneficial use of the
district's source of supply and explore additional sources of water
to the extent practical for Mountain Hougse and all customers within
the district, regardless of the nature of their water use, pursuant
to Los Vaqueros project, or some other local storage project. It
is our present belief that through these means, it will be possible
to meet the needs of the Trimark/Mountain House Project for future
water service as well as our remaining district watex users.

Our willingness to cooperate in providing water for domestic,
municipal and/or industrial use would be subject to the following
principles: :

1. That sufficient water is available to the district to
meet the need of the Mountain House Project without inter-
fering in any way with a full supply of water for all
remaining agricultural water uses within the district,
including but not limited to, full compliance with the
provisions of our enabling legislation contained within
Divigsion 11 of the California Water Code.

2. That all of the costs in previding water for Mountain
House Project, including but not limited to, planning,
obtaining approvals by other public entities, construction
and delivery, be born by the Mountain House Project and
not by the district or by remaining district taxpeyers and
water users,

3. That continued agricultural water service to portions
of land within district boundaries which are not developed
for urban, municipal or industrial use, will remain
physically and economically wviable.

4. That all necessary written contracts shall be prepared
and entered into with Trimark Communities, Mountain House
Development, or such other entity which is proper to
provide the necessary services,

We look forward to working with you.

Very truly yours,

BYRON~BETHANY IRRIGATION DISTRICT

ce: William H. Baber III /
Jeanne M. Zolezzi
William Barden
Polly Boissevain
Neil Cline
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